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Rural/Nonrural Review Team, 786-3822 
Federal Subsistence Board      June 16, 2008 
  

THRESHOLD ANALYSIS 

 RURAL/NONRURAL REVIEW REQUEST FOR RECONSIDERATION RFR07-05 

 
ISSUE 
 
The Ketchikan Indian Community (KIC) submitted a request dated July 6, 2007 (Appendix A) that the 
Federal Subsistence Board (Board) reconsider its actions regarding subsistence management regulations 
for public lands in Alaska published as a final rule on May 7, 2007 (72 Fed. Reg. 25688-25697).  The 
Board took final action on this matter at a public meeting December 12-13, 2006, in Anchorage.  The 
request was received within the time required by Federal subsistence regulations. 
 
The KIC specifically notes that this published rule maintains a nonrural determination for the Ketchikan 
area, while simultaneously aggregating Saxman into the Ketchikan nonrural area.  KIC’s request for 
reconsideration (RFR) says the Board’s selection of information, interpretation of information, applicable 
laws or regulation is in error or contrary to existing law.  Further, it says new information is now available 
regarding economic conditions in Ketchikan, which it urges the Board to review.   
 
BACKGROUND 
 
Regulatory History 
 
Federal subsistence regulations at 36 CFR 242.15 and 50 CFR 100.15 describe procedures for the Board 
to make and review rural/nonrural determinations.  Those regulations stipulate that rural determinations 
shall be reviewed on a 10-year cycle, commencing with the publication of the year 2000 census.  OSM 
(2006a) provides a summary of relevant regulations and describes the process undertaken to comply with 
the requirement to conduct the decennial review. 
 
Existing Federal Regulations 
 
Existing rural/nonrural determinations, following the final rule published May 7, 2007, are described in 
Federal subsistence regulations at 36 CFR 242.23 and 50 CFR 100.23.  OSM (2006a) provides a 
description of rural/nonrural determinations that had been in place prior to the completion of the 
decennial review.  
 

Regulatory Language Regarding Requests for Reconsideration  

The applicable regulatory language associated with requests for reconsideration can be found in 
Appendix B.     

PRELIMINARY ASSESSMENT OF REQUESTER’S CLAIMS 

The Board uses three criteria to evaluate a request for reconsideration.   
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Criterion 1.  Information previously not considered by the Board. 

Claim 1.1 

The Board’s interpretation of information and data is in error.  When determining the nature of Ketchikan, 
the Board erred by failing to consider all of the new and relevant information presented since the last 
ANILCA classifications.  The following five information categories are addressed in the claim:  use of 
fish and wildlife, development and diversity of the economy, transportation, community infrastructure, 
and educational institutions. 

Preliminary assessment of claim 1.1  

The information categories noted by the KIC in this claim are the characteristics in Federal subsistence 
regulations which may be used when making rural and nonrural determinations. In addition, the 
regulations state that characteristics used are not limited to those listed.  This regulatory construction 
provides substantial latitude to the Board in the type of community characteristics used to evaluate rural 
or nonrural status.  All of the five listed characteristics were addressed with historical and current data for 
one or more indicators in the June 2006 staff analysis report to the Board (OSM 2006a).  Characteristics 
were evaluated by the Board for communities using the data that was available.  This included household 
subsistence harvest and use survey data for Ketchikan collected for this purpose by the Ketchikan Indian 
Community in 2006 under a grant from the Bureau of Indian Affairs. 

Federal subsistence regulations do not have specific quantitative thresholds for community characteristics 
or a requirement for a certain portion to be of a particular type.  Rather, whether the characteristics of a 
community or area are indicative of rural or nonrural status is a collective assessment that, in the end, 
rests on Board evaluation and judgment. In the case of the Ketchikan Area, the Board weighed the 
information presented in the analysis as well as extensive public and written comments and Regional 
Council recommendations and did not find that the characteristics of the Ketchikan Area had changed 
significantly to warrant changing the existing nonrural status.  

In summary, no new relevant information is presented by the requester that was not considered by the 
Board.  Consequently, there does not appear to be merit to this claim. 

Criterion 2.  The existing information used by the Board is incorrect. 

Claim 2.1 

The Board improperly relied on population figures when making its determination. 

Preliminary assessment of claim 2.1  

Even though the Board uses a population threshold, it recognizes that population alone is not the sole 
indicator of a rural or nonrural community. This flexibility is consistent with approaches other Federal 
agencies have used to determine if communities are rural.   ANILCA did not define the term rural.  
However, the Congressional Record identified several examples of nonrural places in Alaska, including 
Ketchikan.  Whether the regulations should describe a threshold of 11,000 derived from the Ketchikan 
Area as a whole, or 7,000 derived only from the City of Ketchikan, has no effect on the outcome of this 
decennial review, as is further explained here. Existing population levels identified in regulation provide 
for a presumption unless a community or area exhibits characteristics contrary to the initial presumption. 
This provides the Board latitude to deviate from the presumption thresholds as warranted after review of 
additional community characteristics. Communities and areas of all sizes were given adequate 
consideration, and multiple opportunities were provided for review and comment by Subsistence 
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Regional Advisory Councils, the State of Alaska, and the public. None of the communities or areas (as 
defined by grouping in the course of this review) proposed by the Board for change in status was in the 
population range of 7,000 to 11,000.  

There does not appear to be merit to this claim. 

Criterion 3.  The Board’s interpretation of information, applicable law, or regulation is in error or 
contrary to existing law. 

Claim 3.1 

Title VIII of ANILCA is Indian legislation and remedial legislation, subject to canons giving broad 
interpretation to its mandate.  The Board interprets Title VIII of ANILCA narrowly, illegally restricting 
KIC’s access to subsistence resources. 
 

Preliminary assessment of claim 3.1  

The canon of Indian law referred to by the requester is that “statutes passed for the benefit of dependent 
Indian tribes . . . are to be liberally construed, doubtful expressions being resolved in favor of the 
Indians.”  Bryan v. Itasca County, 426 U.S. 373, 392 (1987).  There is no disputing that Title VIII of 
ANILCA was initially drafted for the benefit of Alaska Natives.  However, there is also no disputing that 
Congress intentionally modified the draft bill such that the law actually passed is, by the express language 
of its terms, for the benefit of rural Alaskans.  In such a case, the intent of Congress is not found in the 
legislative history, but in the plain language of the statute. There is nothing “doubtful” about the language 
of Title VIII – the law, as passed by Congress, plainly benefits all rural Alaskans rather than only Alaska 
Natives.  See Hoonah Indian Association v. Morrison, 170 F.3d 1223, 1228-9. (9th Cir. 1999) (“Congress 
expressly rejected the proposition that the subsistence provision was only for Natives.”).  See also 70 FR 
76400, 76402 (Dec. 27, 2005) (“The priority in Title VIII is for rural residents regardless of whether or 
not they are Alaska Natives, and Alaska Natives who are urban residents do not enjoy the priority.”)  
Consequently, the Board did not err in its interpretation of the scope of Title VIII or its application 
thereof. 
 
There does not appear to be merit to this claim. 
 

Claim 3.2 

The Board failed to accord deference to the recommendations of the Southeast Regional Advisory 
Council and failed to provide written findings to the Council in a timely fashion. 
 

Preliminary assessment of claim 3.2  

Section 805(c) of ANILCA requires the Board to “consider the report and recommendations of the 
regional advisory councils concerning the taking of fish and wildlife on the public lands within their 
respective regions for subsistence uses.”  Congress could have simply required the Board to “consider the 
report and recommendations of the regional advisory councils” and ended the first sentence of section 
805(c) at that point.  But it chose not to do so, instead conditioning the sentence with the phrase 
“concerning the taking of fish and wildlife on the public lands . . .”   The canon of statutory construction 
requires that the phrase not be ignored, for to do so would be to render it meaningless. 
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The Departments of the Interior and Agriculture interpret the phrase “concerning the taking of fish and 
wildlife on the public lands…” to constrain deference to those types of Board actions that directly affect 
the taking of fish and wildlife, such as setting season dates, establishing harvest limits, and determining 
permissible methods and means.1  Board actions that have only an indirect effect on the taking of fish and 
wildlife, such as decisions concerning who is or is not eligible under Title VIII for the subsistence 
priority, are not subject to deference.  In accordance with this interpretation, a Council recommendation 
concerning the rural or nonrural nature of a community is not entitled to deference by the Board.2     
 
It should be noted that the question concerning the appropriate scope of deference to regional advisory 
council recommendations under Section 805(c) has been raised in connection with litigation presently 
before the Ninth Circuit Court of Appeals.  State of Alaska v. Fleagle et al. and Cheesh-Na Tribal 
Council, No. 07-35723 (9th Cir.).  The Court’s decision may eventually impact how the Departments 
interpret section 805(c) and its implementing regulations, but in the meantime, the Departments are 
obligated to follow the law in accordance with its interpretation as described above. 
 
With regard to the issue of written findings, we acknowledge that our regulations at 100.18(a)(4) state that 
the Board shall provide a written explanation.  However, if, in a particular instance, the Board fails to do 
so, such an administrative oversight does not negate the validity of the rulemaking action.   
 
There does not appear to be merit to this claim. 
 

Claim 3.3 

The Board actions were arbitrary and capricious as the application of the rural criteria is not being 
uniformly applied to communities across Alaska.  Requester believes a comparison between the Board’s 
actions in relation to Ketchikan and Kodiak best demonstrates the concern. 

Preliminary assessment of claim 3.3  

The decennial review of rural/nonrural determinations was conducted with an emphasis on what has 
changed, but allowed for other considerations.  In testimony at hearings and in recommendations and 
comments, perspectives were provided on the degree of change that has occurred in various communities 
and areas.  OSM (2006a) presented tables and graphs providing historical and current population data and 
indicators for all five community characteristics identified in regulation.  Ultimately, whether changes in 
communities and areas, or other considerations, warranted regulatory action, rested with the judgment of 
the Board.  

The final rule (72 FR 25695) noted relative to Kodiak that “Based on the marginal population growth 
since 1988 (1.3 percent), the high cost of food, remoteness, and the high use of subsistence resources, no 
change will be made to Kodiak’s rural determination.”   

                                                 
1  This interpretation is based in part on the meaning of “take,” which is defined in ANILCA section 102 to mean “to 
pursue, hunt, shoot, trap, net, capture, collect, kill, harm, or attempt to engage in any such conduct.”  Because this is 
a statutory definition, we can neither add to nor subtract from it in any way.  
  
2  The U.S. District Court for the District of Alaska addressed this issue in Safari Club Int’l. v. Demientieff  (No. 
3:98-cv-0414-HRH).  In that case, the Court found that because a proposed rule on Council composition did not 
concern the “taking of fish and wildlife on public lands,” the Secretaries were under no statutory obligation to 
submit the rule to the Councils for their review or comment.  Amended Order on Motion for Summary Judgment 
(Docket Entry 299, filed Aug. 8, 2006), at 13-14.  
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The final rule (72 FR 25695) also reported that Ketchikan would retain its nonrural status, noting that 
“Ketchikan possesses many nonrural characteristics, including having a 2-year college, a large national 
retailer, car dealerships, fast food restaurants, and roads linking the outlying surrounding area to the city.  
Ferry service is more dependable with greater frequency of service than in most other locations in Alaska.  
Although the pulp mill closed, there is still diversity in the economy, with tourism, fishing, fish 
processing, timber, dry docking services, retail services, and government providing the majority of 
employment.  There is a hospital and a high diversity of services offered.  The Ketchikan Area had the 
sixth highest population in the state in 2005, considering community groupings as defined by the Board.  
All other areas with higher populations are currently considered nonrural in Federal subsistence 
regulations.  Three areas with smaller populations are currently classified as nonrural and are not being 
changed in status: the Homer Area, Seward Area, and Valdez.  Harvest of subsistence resources in the 
Ketchikan Area is lower than is characteristic of rural communities.” 

There does not appear to be merit to this claim. 

 

SUMMARY 

The Ketchikan Indian Community submitted a request that the Federal Subsistence Board reconsider its 
actions regarding rural and nonrural determinations.  KIC specifically notes that the published rule 
maintains a nonrural determination for the Ketchikan area, while simultaneously aggregating Saxman into 
the Ketchikan nonrural area.  The Board took final action on this matter at a public meeting December 12-
13, 2006, in Anchorage.  The request was received within the time required by Federal subsistence 
regulations.  The request says that the Board’s selection of information, interpretation of information, 
applicable law and regulation was in error or contrary to existing law.  Further, it says new information is 
now available regarding economic conditions in Ketchikan which it urges the Board to review.   
 

The KIC’s RFR made five claims, one of which was categorized in this threshold analysis under criterion 
1 (information previously not considered by the Board), one of which was categorized under criterion 2 
(the existing information used by the Board is incorrect), and three of which were categorized under 
criterion 3 (the Board’s interpretation of information, applicable law, or regulation is in error or contrary 
to existing law).  This threshold analysis finds that there does not appear to be merit to any of these five 
claims. 
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APPENDIX B:  Federal subsistence management program regulatory language regarding requests for 
reconsideration.  

Subsistence management regulations at 36 CFR Part 242 and 50 CFR Part 100, state the following 
regarding requests for reconsideration. 
 
§ _____.20 Request for reconsideration. 

(a) Regulations in subparts C and D of this part published in the Federal Register are subject to 
requests for reconsideration.   

(b) Any aggrieved person may file a request for reconsideration with the Board. 
(c) To file a request for reconsideration, you must notify the Board in writing within sixty (60) days 

of the effective date or date of publication of the notice, whichever is earlier, for which 
reconsideration is requested. 

(d) It is your responsibility to provide the Board with sufficient narrative evidence and argument to 
show why the action by the Board should be reconsidered. The Board will accept a request for 
reconsideration only if it is based upon information not previously considered by the Board, 
demonstrates that the existing information used by the Board is incorrect, or demonstrates that 
the Board’s interpretation of information, applicable law, or regulation is in error or contrary to 
existing law. You must include the following information in your request for reconsideration:  
(1) Your name, and mailing address; 
(2) The action which you request be reconsidered and the date of Federal Register publication of 
that action; 
(3) A detailed statement of how you are adversely affected by the action; 
(4) A detailed statement of the facts of the dispute, the issues raised by the request, and specific 
references to any law, regulation, or policy that you believe to be violated and your reason for 
such allegation; 
(5) A statement of how you would like the action changed. 

(e) Upon receipt of a request for reconsideration, the Board shall transmit a copy of such request to 
any appropriate Regional Council and the Alaska Department of Fish and Game (ADFG) for 
review and recommendation. The Board shall consider any Regional Council and ADFG 
recommendations in making a final decision. 

(f) If the request is justified, the Board shall implement a final decision on a request for 
reconsideration after compliance with 5 U.S.C. 551–559 (APA). 

(g) If the request is denied, the decision of the Board represents the final administrative action. 
 


